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Dear Reader, 
This month saw a handful of new regulations that affect business in Vietnam. We’ve 
briefed them and outlined the most important changes from each new law. They cover 
everything from a new draft ordinance on foreign exchange to new sanctions for 
violations of consumer rights to consular legalization to new requirements for operation 
of medical examination and treatment establishments.  

We hope you find this month’s Client Alert helpful and wish you prosperity in the 
coming month. We look forward to working with you.│ 

Sincerely, 

Dang The Duc  
Managing Partner  
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Executive 
Summary 

A new decree strengthens the teeth of the consumer rights law. It outlines more 
administrative sanctions and sets fine levels for violations. It also reiterates the 
organs responsible for applying the sanctions. SEE ADMINISTRATIVE SANC-
TIONS IN THE FIELD OF CONSUMER RIGHTS. 

The Ministry of Construction has clarified the operations of foreign contractors 
in Vietnam. A new circular requires that foreign contractors use Vietnamese 
subcontractors and make allowances for the same in all tender offers. SEE 
SATISFYING MANDATORY CONTRACTUAL REGULATIONS BY FOREIGN 
TENDERS. 

The Ministry of Foreign Affairs issued a new circular appointing specific agencies 
with the power to grant consular certification and legalization in the territory of 
Vietnam. The circular also specifies details of the certification/legalization process. 
SEE CONSULAR CERTIFICATION AND LEGALIZATION. 

The State Bank of Vietnam has circulated a new draft ordinance to amend existing 
foreign exchange laws. The draft ordinance limits entities eligible to obtain foreign 
loans and outlines provisions for the use of foreign exchange within the territory of 
Vietnam. SEE NEW DRAFT ORDINANCE ON FOREIGN EXCHANGE CON-
TROL. 

Recent legislation stiffened the requirements for medical examination and 
treatment establishments while attempting to create an investor-friendly legal 
environment. In an in depth article we look at the changes and their implications 
for investors. SEE DON’T GET SICK WITH THE NEW REQUIREMENTS IN 
HOSPITAL SERVICES.│  

Briefs 

Administrative 
Sanctions in 
the Field of 
Consumer 
Rights 

Administrative sanctions in the field of consumer rights are set out in Decree No. 
19/2012/ND-CP dated 16 March 2012 (“Decree 19”) which took effect on 1 May 
2012. Decree 19 applies to foreign and domestic organizations and individuals who 
make administrative violations in the field of consumer rights in the territory of 
Vietnam. 

As defined in Article 1 of Decree 19, an administrative violation in the field of con-
sumer rights is an intentional or unintentional act of an individual, organization or 
agency that violates legal provisions on the protection of consumer rights and does 
not rise to the level of a crime.  

As stipulated in Decree 19, the main forms of administrative penalties are 
cautions and monetary fines with a maximum level of VND70 million. 
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A fine of between VND10 million and VND30 million will apply for acts of using 
consumers’ personal information for purposes other than those for which 
consumers are notified and to which they agree, and the unauthorized transfer of 
consumers’ personal information.  

Acts of advertising which deceive consumers are subject to a fine of between 
VND20 million and VND30 million. An individual or organization being a third 
party and providing information about goods or services to consumers is subject 
to a fine of between VND10 million and VND30 million in case of the provision of 
wrong information to consumers. If the third party is a media service provider the 
fine will be increased up to VND50 million.  

Acts of trading unqualified goods which cause damage or threaten the safety of 
consumers will also be subject to the maximum fine of VND70 million.  

Failing to register general transaction conditions with the competent authorities or 
entering into a contract with a consumer which contains invalid provisions will 
also be subject to a fine of VND70 million. 

Supplemental fines stipulated in Decree 19 consist of the revocation of licenses and 
certificates of practice; and confiscation of the means used to commit the adminis-
trative violation.   

Authorities having competence to apply administrative sanctions include the Pres-
ident of all People’s Committees, the Head of the Competition Administration 
Department, the Market Management Force, and other authorities as regulated by 
the Ordinance on administrative sanction 2002, as amended in 2008.│ 

Satisfying 
Mandatory 
Contractual 
Regulations by 
Foreign Ten-
ders 

On 8 May 2012, the Ministry of Construction issued Circular No. 01/2012/TT-
BXD which from 26 June 2012 replaces Circular No. 05/2004/TT-BXD, providing 
guidance on contractual licensing procedures and foreign contractor management 
on operations in the domain of construction.  

Obligation to use Vietnamese subcontractors  

As of 26 June 2012, using Vietnamese subcontractors has become a prerequisite 
for foreign contractors operating in Vietnam.  

If the foreign contractors do not include plans to use Vietnamese subcontractors 
in submission dossiers, the foreign contractors will not be issued a contracting 
license. In case of failure to use Vietnamese subcontractors on signed contracts, 
the ongoing jobs will be suspended. Contracting licenses will be revoked for for-
eign contractors that fail two or more times to remedy the violations as required 
by the competent authorities. Foreign contractors may also be sanctioned for 
administrative violations for three or more violations. 
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Contracts or principle agreements 

While joining with or employing Vietnamese subcontractors, foreign contractors 
are obligated to make contracts or agreements or tender rules when holding 
bidding or selecting subcontractors.  

Contracts or joint venture agreements with Vietnamese subcontractors must be 
executed when bidding or tendering.  Once the foreign contractor has determined 
a Vietnamese subcontractor(s) they must sign a bilateral contract with the Viet-
namese subcontractor(s). 

A positive innovation on processes and licensing procedures 

Multiple dossiers for requesting issuance of contractual licenses arising in the 
same year will be reviewed and approved rather than delaying them to three 
consecutive years as prescribed in Circular No. 05/2004/TT-BXD. The time limit 
for examining and issuing permits is 15 working days from the date of receiving 
complete dossiers.│ 

  

Consular 
Certification 
and 
Legalization 

On 20 March 2012 the Ministry of Foreign Affairs (MOFA) issued Circular No. 
01/2012/TT-BNG (“Circular 01”) guiding a number of articles of Decree No. 
111/2011/ND-CP dated 5 December 2011 (“Decree 111”) regulating consular 
certification and legalization of documents. 

Authority to conduct consular certification and legalization in Vietnam 

Circular 01 stipulates that the Consular Department and the Ho Chi Minh City 
Department of Foreign Affairs are empowered by MOFA to conduct consular 
certification and legalization of documents within the territory of Vietnam. 

In addition, other provincial Departments or Divisions of Foreign Affairs may 
also be authorized by MOFA to conduct consular certification and legalization. 

Languages to be used for consular certification and legalization 

Consular certification and legalization are conducted in both Vietnamese and 
English, or both Vietnamese and the official language of the country where the 
documents are to be used. 

Documents rejected for consular certification or legalization 

Circular 01 specifies some documents as stipulated in Decree 111 which will not 
be accepted for consular certification and legalization. In particular: 

• Documents whose contents are not consistent; 
• Documents that are not originally signed and sealed; and 
• Documents containing information that is harmful to the State of Vietnam, 
or that are not in accordance with the policies of the State of Vietnam. 
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Time limit for conducting consular certification and legalization 

Consular certification or legalization will be completed within 1 business day 
upon receipt of proper dossiers. If the dossier consists of more than 10 documents, 
the time for conducting consular certification or legalization must not exceed 5 
business days, regardless of the number of pages of each document. 

Circular 01 took effect on 15 May 2012 and repeals Circular No. 01/1999/TT-NG 
dated 3 June 1999.│ 

New Draft 
Ordinance on 
Foreign 
Exchange 
Control 

The State Bank of Vietnam (”SBV”) has recently released a draft ordinance on the 
Amendment of a number of provisions in the Ordinance on Foreign Exchange 
Control (“Draft Ordinance”). Under the Draft Ordinance, the SBV has proposed 
many changes which may affect the daily operations of the business community. 

Entities eligible to access Foreign Loans 

The current Ordinance on Foreign Exchange Control (“Current Ordinance”) 
stipulates that economic organizations, credit institutions and individuals are 
entitled to borrow from foreign lenders. Under the Draft Ordinance the door 
to foreign loans will only be opened to enterprises, credit institutions and 
foreign bank branches, but not to co-operatives and individuals. The reasons 
for this proposed exclusion, as explained by the SBV, are: 

(i) Under the Law on Co-operatives, co-operatives operate as a form of 
enterprise but a co-operative is not an enterprise under the ambit of the 
Law on Enterprises. Therefore, the risk of repayment of foreign loans is 
increased. For the past 10 years there has been no successful case of 
performance by a co-operative.   

(ii) With respect to individuals, the reason for such exclusion is to reduce the 
use of foreign currencies. If an individual desires a foreign loan for their 
investment project, he can set up an enterprise which is then entitled to 
borrow foreign loans. 

More limitations on the use of foreign exchange within the territory of 
Vietnam 

Under the Draft Ordinance, the use of foreign currency will be prohibited for not 
only transactions, payments, listings and advertisements but also for quotations, 
setting of prices, statement of prices in contracts and agreements, and other sim-
ilar forms made by residents and non-residents within the territory of Vietnam, 
except for certain cases as allowed by the SBV.  
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Direct investment capital accounts in foreign currency are no longer required  

As proposed under the Draft Ordinance, it is no longer required to open a direct 
investment capital account in foreign currency. This means that the foreign 
investors can open Vietnamese Dong accounts instead. This is to make the regula-
tions on foreign exchange control consistent with the Vietnamese investment laws 
which, in some cases, allow foreign investors to contribute capital in Vietnamese 
Dong. 

Regulations on offshore indirect investment 

In order to create a sufficient legal framework for offshore indirect investment, 
the Draft Ordinance supplements certain regulations on offshore indirect in-
vestment. In particular, a resident not being a credit institution will be permitted 
to open an account to transfer capital for the purpose of conducting offshore 
indirect investment. The Draft Ordinance also stipulates that a credit institution 
should conduct offshore indirect investment in accordance with specific 
regulations issued by the SBV. 

This Draft Ordinance is being released for public comment and is expected to be 
submitted to the National Assembly for approval.│ 

Don’t Get Sick 
With the New 
Requirements 
in Hospital 
Services 

Requirements in hospital service changed for higher standards 

Vietnam is revising its hospital services legal framework to welcome high quality 
service providers. This revision should be taken into account for investment 
decisions in hospital services. 

According to Article 15 of Decree No. 87/2011/ND-CP dated 27 September 2011 
guiding a number of articles of the Law on Medical Examination and Treatment 
(“Decree 87”), a private Medical Examination and Treatment Establishment 
(“METE”) licensed to operate until at least 30 December 2010 is allowed to continue 
operating until such METE is granted an operating licence in accordance with the 
new rules under the Law on Medical Examination and Treatment so long as such 
license is obtained by 30 December 2012. 

Circular 41/2011/TT-BYT dated 14 November 2011 guides the granting of medical 
practicing certificates and operation licences (“Circular 41”). This circular hardens 
a number of conditions for issuance of operation licences. The following table of-
fers a comparison of the key minimum requirements for polyclinics under the new 
and the old law, i.e. Circular 07/2007/TT-BYT guiding private medical practice, 
traditional medical practice and medical equipment trading (“Circular 07”). 
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Contents Circular 41 (new law) Circular 07 (old law) 

a) A first-aid room. a) The same. 

b) A patient stay room. b) The same. 

c) Three of the four specialized 
divisions being internal medi-
cine, surgery, obstetrics and 
paediatrics. 

c) 2 specialized 
divisions. 

d)  A minor operation room. d) Not required. 

Functions 
of a 

polyclinic 

e)  Para-clinical division consisting 
of 2 units of testing and image 
diagnosis. e) Not required. 

a) The first-aid room’s area is at 
least 12m2. 

a) The same. 

b) The area of a specialized 
consulting room is at least 10 m2. b) The same. 

Facilities 
c) A polyclinic must satisfy the 

conditions of radiation safety, 
medical waste management and 
fire prevention and fighting in 
accordance with the law. 

c) The same. 

d) The patient stay room’s area is at 
least 15 m2 and has at least 2 pa-
tient beds.  

d) The patient stay 
room’s area is at 
least 18 m2. 

e) The minor operation room is 
at least 10 m2. e) Not required. 

f) A polyclinic must have suf-
ficient electricity and water 
supply and other conditions for 
patient care. 

f) Not required. 

g) A polyclinic must have sufficient 
medical equipment and in-
struments suitable to the scope 
of its registered professional 
operation. 

g) Not required. 
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a) At least 50% of the total number 
of medical practitioners must 
work full-time. 

a) Not required. 

b) All medical practitioners 
must have medical practic-
ing certificates. 

b) Only the head of 
the polyclinic 
must have a med-
ical practicing 
certificate. 

c) A medical practitioner in charge 
of professional and technical 
activities (i.e. the head of a spe-
cialized division) of a polyclinic 
must satisfy the following 
conditions: 

c) A medical prac-
titioner in charge 
of professional 
and technical 
activities 
(i.e. the head of a 
specialized 
division) of a poly-
clinic must satisfy 
the following 
conditions: 

i) Having practiced at least 54 
months.  

i) Having practiced 
at a METE at least 
5 years during 
which the doctor 
has practiced in a 
specialized area for 
at least 3 years. 

ii) Being a doctor having a medical 
practicing certificate relevant to 
at least one of medical specialties 
registered by the polyclinic. 

ii) Not required. 

Personnel 

iii) Working full-time at the polyclinic. 
iii) Not required. 
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A silence to handle with care 

While Circular 41 toughens most of the requirements ensuring high quality 
services, it “forgot” to deal with capital requirements, which are part of Vietnam’s 
restricting conditions for foreign investment in hospital services. According to 
Vietnam’s commitments on market openings to the WTO, in hospital services, the 
minimum investment capital for a hospital must be USD20 million, for a polyclinic 
USD2million, and for a speciality unit USD200,000. 

It appears that none of the laws issued post-WTO accession mention the 
requirements on minimum capital. 

This potential “omission” might be explained differently.  

In one way, this silence may be deemed to leave a gap which will be filled by the 
WTO commitments. Accordingly, Vietnam’s licensing authorities may directly 
make reference to the WTO commitments in their review and evaluation of a 
foreign investor’s meeting investment conditions. 

In a different interpretation, this silence constitutes a waiver of the minimum 
required investment capital in order to create a more welcoming environment to 
foreign investors in the aim to improve the country’s hospital services.  

So far, there has been no official legislative confirmation as to which interpretation 
should prevail. 

In response to the Department of Planning and Investment of Ho Chi Minh City 
Official Letter No. 10311/SKHDT-DKDT dated 15 December 2011, the Ministry of 
Health issued Official Letter No. 135/BYT-PC dated 11 January 2012 (“MOH OL”). 
MOH OL explains that “the WTO commitments have provisions on legal capital 
for a hospital, polyclinic, speciality clinic [such legal capital requirements are] in 
fact a technical barrier which the nations have the right to apply. However 
Vietnam does not exercise this right which means Vietnam has opened [the 
market/ hospital services] for foreign investors to invest in Vietnam in the sectors 
of healthcare and treatment if the investors meet all the conditions required by 
legal provisions in healthcare examination and treatment”. In short, assuming 
MOH OL has been issued for a general case, it means that the MOH waives the re-
quirement on “minimum legal capital” in hospital services. (Albeit use of the term 
“minimum legal capital” to refer to “minimum investment capital” required in the 
WTO commitments might be a misnomer). 

The MOH OL states that “Vietnam does not exercise this right” (to require foreign 
investors to meet conditions on legal capital, i.e. a minimum capital). But as far as 
we are aware, taking into account that (i) an Official Letter, like the MOH OL, is 
not a legal provision, and (ii) there is no legal provision explicitly targeting any 
waiver to the exercise of this right, legally the silence of legal provisions on the 
matter does not prevent authorities from directly invoking the provisions of the 
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WTO commitments, and one cannot safely consider the proposed waiver of the 
MOH as official. 

However, the practice relating to the WTO commitments can sometimes be flexi-
ble, uncertain and inconsistent. That is to say that investors may have a chance to 
invest in METEs without meeting the investment capital conditions. The example 
of the MOH OL might be the opinion of the MOH may demonstrate a willingness 
to enhance and develop hospital services in the country at a given period. In does 
not constitute a precedent for similar foreign investment projects in the future. 

In the absence of similar legal documents, there has been neither official nor legal 
waiver from Vietnam with respect to the requirements on minimum (investment) 
capital required for a foreign investment in hospital services. 

A proposed preventive treatment 

Although the waiver to the minimum capital requirements is discussable, it seems 
consistent with the current trend of Vietnam to encourage the development of 
high quality hospital services.  

Foreign investors may want to set up an METE without having to meet the 
minimum capital requirements but the challenge is risky because of uncertainty 
regarding official treatment of the issue. To raise the chances of being granted an 
operation licence, the investor may (i) directly discuss with the relevant authorities 
about the likelihood of approval of such an application dossier, and/ or (ii) make 
reference in the application dossier to the MOH OLs waiver of the requirement of 
minimum capital. (Foreign investors should be aware that the MOH OL is not a 
legal document and does not bind the authorities in charge of granting or review-
ing operating licenses.) Neither option grants investors certainty that  

(i) The licence will be granted; or 
(ii) If the licence is granted, it will not be revoked by the authorities on 

the grounds of minimum capital requirements. 

That is why the investment strategy must be carefully elaborated. 

Moreover, investors investing in hospital services can 

•    Acquire an existing hospital/ clinic. At first sight, this approach offers a short-
cut to save time and other resources for obtaining an operation license; or 

•   Create a new company. It takes time and appears to be the most expensive 
solution. Investors have to apply for a licence, build or buy buildings and 
equipment, hire personnel, etc.  
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The new and stricter requirements for obtaining an operation licence under 
Circular 41 reshuffle the cards. An investor considering acquisition of an existing 
METE has to think twice. Indeed, the tougher requirements restrict - even make it 
impossible - the renewal of operation licences at the end of 2012. For example, as 
shown in the table above, Circular 41 requires more spacious facilities for a 
polyclinic. A mistake would be acquire an existing and very attractive polyclinic 
which has no available space, no land, no technical alternatives to satisfy the new 
requirements. Such a polyclinic will be likely forced to stop operating, and the 
investment would have been wasted.  

Therefore, an investor has to make sure that its targeted hospital/ clinic is able to 
meet the new requirements. Also, as an acquirer, the investor has to thoroughly 
calculate the costs involved. For instance, a polyclinic may cost USD3 million to 
acquire, but it will incur additional costs to obtain an operation license and to 
bring the establishment up to standards under the new law. Thus, the acquisition 
may become a time consuming and money-wasting investment project. Instead, 
setting up a new hospital/ clinic involves only one time investment in facilities 
and obtaining of an operation license.│ 
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